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Rep. 804,56 L. A. 261, and the conclusion reached that the weight of Eng- 
lish and American authority is opposed to the right of action. (The rule, 
however, was held not to apply to a case wherein the charge was that there 
had been a malicious and baseless prosecution of an action to dissolve a 
partnership on the ground of the misconduct of the defendant partner, and 
thereby to deprive hiitn of his right to the possession and enjoyment of the 
partnership property. Quartz Hill Consol. Gold Min, Co. v. Eyre, L. R. 
11 Q. B. Div. 674, was cited with approval.) 

On the other hand, the supreme court of Nebraska, a month later, sus- 
tained the right of action, declaring that it is ,not only supported by the 
majority of the late decisions in this country, but rests upon the more 
weighty and satisfactory reasons. McCormick Harv. Much. Co v. Willan 
(1901), — Neb. —,88 N. W. Rep. 497, 56 L. R. A. 338. Kolka v. Jones, 
6 N. Dak. 461, 71 N. W. Rep. 558, was cited with approval. 



Is IT Fraud for a Pi,aintipf to Concbai, Dbfbnsbs to his own Action? 
—In Trvveler^s Protective Association \. Gilbert, (1901) 111 Fed. Rep. 270, 
49 C. C. A. 309, 55 L. R, A. 538, there was a bill in equity to set aside a 
judgment because, among other reasons, the plaintiff, as it was alleged, had 
fraudulently misstated and suppressed the real facts of the case in her com- 
plaint in the action in which the judgment was obtained i. e. , that she alleged 
death from an accidental over-dose of drugs when she knew that the drug 
was taken with suicidal intent. Speaking to this point the court said: 
"The contention is that the appellee should have pleaded herself out 
of court by alleging facts which disclosed no cause of action; in other 
words, that she should never have instituted her suit at all. This is high 
ground to occupy, and enters into the domain of morals and conscience; and 
into this, which in a large sense is in the proper domain of equity, we will 
follow it. Eveujif appellee knew ("and for the purpose of this case, under 
the pleadings, we must assume she did know) that her husband intentionally 
committed suicide, had she not the right, under the highest dicates of equity 
as well as law, to submit her claim in the due and orderly course of legal 
procedure, first, to the consideration and deliberate judgment of the associa- 
tion, and then, if necessary, to that of the court? The association might, as 
a matter of policy, voluntarily have waived the defense of intentional suicide, 
or it might, by reason of its conduct before or after the death of the insured, 
have estopped itself from asserting any such defense. Waivers and estoppels 
of all kinds are frequently found in the pathway of insurance litigation. 
Not having the certificate of membership before us, we are unable to state 
the exact language creating the condition under which the association seeks 
to escape liability. But it sufficiently appears from the averments of the 
bill that the language employed created a condition subsequent. The bill 
charges that: 'It was expressly provided in said certificate that, if said David 
Baxter Gilbert came to his death in consequence of any narcotic, or by 
reason of any poison, whether taken accidently or designedly, there should 
be no recovery.' I^anguage of this kind created a condition subsequent 
(Western Assur. Co. v. Mohlman Co., 28 C. C. A. 157, 85 Fed. 811, 40 L. 
R. A. 561. Anthony v. Association, 162 Mass. 354, 38 N. E. 973, 26 L. R. A. 
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406, 44 Am. St. Rep. 367; Cobutn v. Insurance Co., 145 Mass. 226, 13 N. E. 
604: Van Valkenburghv. Insurance Co., 70 N. Y. 605: Murray v. Insurance 
Co., 85 N. Y. 236), and as such imposed the burden on the association 
of bringing the case within it {Association v. Sargent, 142 U. S. 691, 
12 Sup. Ct. 332, 35 I<. ed. 1160, and cases cited, supra). Such conditions 
may be waived by the insurer either before or after they are broken 
(Insurance Co. v. Wolff, 95 U. S. 326, 24 C. ed. 387) , or the insurer may 
be estopped from asserting any rights under such conditions by exacting 
from the assured, with full knowledge of the facts constituting the defense, 
technical compliance with the provisions of the policy relating to proofs of 
death, or by other facts imposing burdens or expense upon the assured (In- 
surance Co. V. Baker, 27 C. C. A. 658, 83 Fed. 647; Titus y. Insurance Co., 
81 N. Y. 410, and cases cited.) In the last-mentioned cases a large number 
of applicatory authorities are referred to, which fully support the proposition 
announced. It may be that in the case now under consideration there were 
facts known to appellee which would have entitled her to resist the forfeiture, 
provided the association saw jfit to urge it in defense. If so, the allegations 
of her complaint in the action at law were not only true to an equitable, but 
to a strictly legal, intent, and the association was required to aflSrmatively 
plead the condition relied upon by it, and the breach of it. Appellee after- 
wards, and not till then, could appropriately, by her replication, allege 
waiver or estoppel, and thereby create an issue with reference to them. 
We may perhaps be, and probably are, justified in believing that facts 
entitling plaintiff to urge waiver or estoppel did exist, as defendant's coun- 
sel, learned in all the law governing waiver and estoppel, and its par- 
ticular application to insurance contracts, and tenacious of the right of their 
client, have failed to negative them in their bill. From the foregoing, it 
appears that, even though the appellee did in point of fact know that her 
husband died as a result of taking poison with suicidal intent, she might 
nevertheless have had a meritorious cause of action against the association, 
and would have been fully warranted, both in law and morals, to institute 
her suit, and allege a cause of action under the general obligation of the cer- 
tificate of membership, without alleging a defense which the appellant 
might either waive, or from the assertion of which it [might well have been 
estopped. 

"We have so far treated the case from the standpoint of appellant's counsel, 
and have endeavored to subject it to the highest moral and equitable tests ; 
but, in our opinion, we are not required to go to that length. Judge Thayer 
said in the case of United States v. Norsch, supra, as follows : 'Whatever 
a person's own opinion may be touching his right to relief in a given 
case, he is entitled to take the judgment of a court having jurisdiction 
to hear and determine the cause, and in so doing he commits no fraud. A 
litigant in such case only crosses the line dividing legal frauds from conduct 
that is merely reprehensible from a moral standpoint when he resorts to false 
testimony, or to some trick or artifice, with a view of deceiving the court, 
and thereby obtaining a judgment to which he is not entitled.' 

"To this proposition we fully agree. The courts of the land are open to all 
suitors to present their controversies and claims to the abitrament of a con- 
stituted magistracy. A litigant has the undoubted right to present his own 
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theory of a case, and, even though he may know facts which, in his opinion, 
would constitute a defense, he may confidently rely upon the defendant in 
the case — certainly when his interest dictates it — to perform his full duty, 
and is not required, under any recognized principle of law or equity, to 
anticipate him in so doing. He has a right to assume that the defendant will 
make all defenses available to him which he, in the exercise of his own 
judgment and discretion, deems wise and politic to make. We conclude from 
the foregoing that the fact that the plaintiff in the action at law failed to set 
forth facts which would have defeated her recovery, as hereinbefore detailed, 
affords no ground for a court of equity to vacate the judgment obtained by 
her in the action." 

Wills — WiTNKSSES Signing Bbforb Testator, Effect.— There has 
been considerable difference of opinion among the courts as to whether a will 
is subscribed by witnesses, so as to satisfy the statute requiring wills to be 
attested and subscribed by witnesses, if the witnesses subscribe the paper 
before the testator has afiSxed his signature to it. On the one hand it is 
argued that there is no will to subscribe till the testator has signed it, 
and subscribing before the testator has signed is not subscribing the 
will. This view has been adopted in England, Georgia, Massachusetts, 
New York, and Wisconsin \_Byrd Goods of, (1842), 3 Curteis Ecc; 117, 7 
Bng. Ecc. 391; Jackson y. Jackson (1868), 39 N. Y. 153, 162; Sisters of 
Charity v. Kelly, (1876), 67 N. Y. 413; Brooks v. Woodson (1891), 
87 Ga. 379, 13 S. E. 702, 14 L. R. A. 160; Marshall v. Mason (1900), 176 
Mass. 216, 57 N. E. 340, 5 Pro. R. A. 613; and assumed in Lewis's Will 
(1881), 51 Wis. 101, 113, 7 N. W. 829]; and the Supreme Court of North 
Carolina has for a number of years been reckoned in the same list. But in 
Cutlery. Cutler (Feb. 1902), 130 N. Car. 1, 40 S. E. 689, that court held an 
exception on that ground not well taken, sa3dng: "It seems singular that the 
witnesses should have signed before the testator, as there was nothing at that 
time for them to attest. It was certainly awkward and illogical for thera to do 
so, and can only be sastained by its being all a part of one and the same 
transaction." This seems to be the more approved view. The witnesses are 
required to subscribe the paper in order that they may be able to identify it 
when presented for probate, — so that they can swear that it is the same paper 
which they saw the testator execute ; and so that in case of their death or 
absence, their signatures will certify to the fact. In what possible way might 
the object of the statute be defeated by allowing a will which the witnesses 
subscribed before they saw the testator sign it? Most of the courts have held 
that wills so executed are valid. The reader will find the decisions adopting 
this view reviewed in the following: Laceyy. Dobbs (1900), 61 N. J. Eq. 575, 
47 Atl. 481, 55 L. R. A. 580; Gibson v. Nelson (1899), 181 111. 122, 54 N. E. 
901, 72 Am. St. Rep. 254, 5 Pro. R. A. 67; Kaufman v. Coughman (1897), 49 
S. Car. 159, 27 S. E. 16, 61 Am. St. Rep. 808. The leading case on this side 
is Swift V. Wiley (1840), 1 B. Mon. (40 Ky.) 114. 



Impeachment of Witness — Privileged Communication. — In the case 
of Herman v. Schlesinger, decided by the Supreme Court of Wisconsin, May 
13, 1902, and reported in 90 N. W. Rep. 460, that court held, and quite cor- 



